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We respectfully ask a rehearing of this case for the

reasons :

—

I. That the decision herein lays down a rule rela-

tive to the acts necessary to convert realty into person-

alty which is at war with long established and well

recognized principles of law, and

II. By doing so creates a remedy concerning prop-

erty rights not laid down in the books.

There are three separate opinions herein and Judge

Ross dissents.

The vital question involved in the hearing of this



case was, ^'What is the subject of the controversv as

shown by the pleadings''?

The action is in ejectment; the praver of the com-

plaint asks for no equitable relief and is only for resti-

tution of the premises and damages for their detention.

The application for injunction was long subsequent

to the filing of the complaint and was to restrain the

appellants from working, mining, operating, sluicing,

or rocking in or upon the disputed premises or upon

the dumps extracted therefrom during the pendency

of the action.

The injunction issued as prayed for, and ordered the

appellants to absolutely desist and refrain from rock-

ing, sluicing, mining or in any other manner working in

or upon the disputed premises.

The facts showed that on the surface of the disputed

premises there was a dump of auriferous gravel which

had been extracted from beneath the surface of the

premises through a shaft not on the disputed ground,

but on the fractional claim between the ''Roosevelt"

and the "Golden BulT' claims, forming a part of the

*'Bon Voyage'' location, the ground of the appellants,

and to which fraction appellees lay no claim (Trans.,

12, 19, 61).

In other words, this mineral bearing gravel had been

completely severed from the mine in dispute, hoisted

to the surface through another mine, and then placed

on the surface of the mine from which it had been

broken underground.



Our contention was and is that these mineral bearing

sands and gravel had by such severance become per-

sonal property. That therefore they were not and could

not be a part of the subject of the controversy which

was the real property, the mining claim in dispute.

But the position taken by the Court of Appeals is

that notwithstanding this complete severance of the

mineral bearing sand and gravel from the bed of the

mine of which they had formed a corporeal part, they

still preserved the character of real estate. In a word,

while practically admitting the law to be that severed

chattels become by the fact of severance personal prop-

erty, held that this law is not applicable to the facts of

this case. One of the Judges of the Court says:

"The contention of the defendants that the ore

severed from the body of the mine and placed upon

the surface loses its character of real property and

becomes personalty from the time of its severance,

is untenable in this case. It is difficult to determine

from the record whether the sand and gravel re-

ferred to by counsel as ^ore' is still on the ground in

dispute, or has been removed to ground described

as a fractional claim between the Roosevelt and the

Golden Bull claims. The affidavits of both pla'in-

tiffs is to the effect that it has been so removed. If

so, it is not within the terms of the injunction order

appealed from, which restrains the defendants from

rocking and sluicing or in any manner working in

or upon the premises in controversy and particularly

set forth in plaintiff's complaint. The defendant



Crabtree, on the other hand, appears to admit in

his affidavit, that the sand and gravel which has

been taken from a lower part of the mine is still on

the surface of the ground in dispute. Assuming that

the latter state^nent is correct, loe are of the opinion

that the removal of this sand and gravel from one

part of the mine to another is not such a severance

from the realty to make it personalty. The gold

contained in the sand and gravel is still to be sep-

arated therefrom by rocking and sluicing. It is still

a part of the placer mine to be worked like any other

part and it is this working of the mine that the in-

junction is intended to restrain pending the litiga-

tion as to title.'' (Emphasis ours.)

If our contention here is untenable, where would it

be tenable,—where would the line be drawn? On the

ground, in the sluices, the poke, the bar or in coin?

In other words, this Court holds either one of two

things: (i) that these mineral bearing sands and

gravel do not assume the character of personalty by the

mere fact of severance from the bed of the mine in

which they lay, but by severance together with their

entire removal from the premises without return there-

to; the removal and remaining away being a necessary

factor with their severance from the body of the mine,

in their transition from realty to personalty. Or, (2)

that the mine from which these mineral bearing sands

and gravel were severed, being placer ^i^round, a differ-

ent rule is applicable than to a lode claim.



The above construction of the law of severed chattels

is, we think, diametrically opposed to the general ac-

ceptance of the law concerning the acts necessary to

change realty into personalty. Unless this Court in-

tended thereby to change the present well established

rule of law, which we most certainly doubt, the decision

should, we suggest, at least be modified.

The only theory upon which the decision of this

Court can be explained is that it did intend to apply a

different rule of law to placer claims than that appli-

cable to lode claims. But upon what basis? The strata

of tundra and peat, of sand and gravel and of glacial

ice composing the constituent parts of a placer mining

claim in Alaska are as diverse in constituents and char-

acter and as closely allied in their nature, and as firmly

welded together as are the walls, ledges and '^shoots'' of

ore of a lode claim. For example, colemanite, tur-

quoise and iron—all ledges—are frequently steam shov-

eled. It is as necessary to use the pick and shovel and

powder to separate the layers of sand and gravel com-

posing the placer claim in this case, as it is to use the

same tools to dig out the particles of ore from a lode

claim. Indeed it is sometimes more difficult to separate

these strata of gold bearing sands and gravels from

their adhesion to the body of the mine, than it would

be to separate the ore bearing rock from the body of a

ledge claim. This is owing to the climatic conditions

which exist in Alaska, and the freezing processes to

which the land is subject, rendering it necessary to thaw



the ground by steam before the gravels can be reached

wherein the gold, if any, lies.

Nature in the formation of gold placer claims in

Alaska takes many years to accumulate the layer upon

layer of materials, tundra, peat, muck, clay, false bed-

rock, sand, ice and gravels that go to make up such a

claim, and the gravels containing the gold in this mine

lie close to the bedrock many feet below the surface of

the earth. Indeed, it appeared in evidence in this case

that these mineral bearing sands and gravels were ex-

tracted from a depth of one hundred and twenty feet

below the surface of the earth (Tr., 56) at an expense

of over ten thousand dollars (Tr., 57).

Yet this Court holds that this forcible detachment at

great labor and expense of these mineral bearing sands

and gravel from a depth of one hundred and twenty

feet where they lay stratum upon stratum, and the hoist-

ing of the same through a shaft (not on the disputed

ground but on an adjoining fraction) and thereafter

placing the same in a dump upon a carpet or mat of

peat or tundra on the surface of the disputed ground,

did not serve to bring them within the rule relative to

chattels severed from the realty, because they had been

brought back upon and arc still upon the placer claim

and the mineral, if any, contained therein, is still to be

cleaned by a process of rocking, or panning, or sluicing.

**It is still a part of the placer mine to be worked like

any other part," says the Court. This, we submit, is



not so, because it has been severed. The other parts

have not been severed. Therein lies the difference.

The Supreme Court of the United States says:

^^The moment this ore becomes detached from the

soil in which it is embedded, it becomes personal

property, the ownership of which is in the man
whose labor, capital and skill has discovered and

developed the mine, and extracted the ore or other

mineral product!' (Emphasis ours).

Forbes vs. Gracey, 94 U., S., 762, 766.

Approved in

Boford vs. Houtz, 153 U. S., 320, 332.

It becomes personal property ^^the moment it is de-

tached from the soil in which it is embedded," then how

can it at the same time be a part of the mine,—a part

of the realty?

This case is, we think, decisive of the question for

although the Court here may be attempting to make a

distinction between '^ore" and the mineral bearing sands

and gravel contained in these dumps, such distinction

can not exist. The Supreme Court does not limit the

change from realty to personalty to ''ore" but to any

''other mineral product/' for it expressly says that the

ore or other mineral product becomes personal property

the moment it is detached from the soil in which it is

embedded.
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"From the above quotation, it will be seen that

not only the ore, but 'other mineral product^ be-

comes the property of him whose labor, capital and

skill has discovered and detached it from the soil in

which it is embedded, although the soil itself is the

property of the United States."

Johnston vs. Harrington, (Wash.) 31 Pac, 316,

18.

What could the Supreme Court mean by the words

"or other mineral products" except the ordinary accep-

tation of the term ''minerals"? And "minerals mean
" all ores and other metallic substances which are found

" beneath the surface of the earth and all substances

" which are the object of mining operations." {Gibson

vs. Tyson, 5 Watts (Pa.), 37, 38).

See also

McCombs vs. Stephenson et al., 44 So., 867.

But if this Court is correct in its statement that these

mineral bearing sands and gravels are still a part of

the placer mine, when do they cease to be a part of

the realty? They are completely severed,—as com-

pletely as any ore could be. Tt is true in order to

separate the minerals from the sand and gravel, a

process of sluicing and rocking must still be gone

through with. But how about ores? They must be

subjected to many and various and more processes be-



fore the minerals can be extracted, dependent upon the

character of the ore. If they are free milling gold or

silver ores they are simply crushed and then sluiced, or

panned, and amalgamated; but if they be so-called

fractious or rebellious ores they must go to a smelter

where by heat and fluxing or other reduction process

the mineral may be freed.

But the Supreme Court of the United States does

not contemplate that ores shall preserve their character

of realty after detachment and until the gold or other

mineral is extracted, for then they v^ould not be ores,

but slimes, tailings, or slag.

Webster defines the noun ore as the "compound of

a metal or some other substance as oxygen, sulphur, or

arsenic, called its ^mineralizer' by which its properties

are disguised or lost." {Marvel vs. Merrit, ii6 U. S.,

II.)

While the Supreme Court in the case of Forbes vs.

Gracey, supra, says ^Uhe moment the ores are detached"

they become personalty. If the minerals were freed,

from the encasing of quartz or other organic substance,

the compound ore would no longer exist.

Why then should a different rule be applied to the

minerals in the sands and gravels forcibly detached

with labor and expense, from the body of the placer

mine in dispute? And at a depth of one hundred and

twenty feet? When will the character of personalty

attach to these minerals contained in these sands and

gravels? When the same are carried off entirely from
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the ground, as would appear from one view of the

language of the opinion? Or when the minerals are

extracted and become commercial gold dust, or when

such minerals are converted into a gold bar?

The fact that the mineral extracted from this mining

ground is upon tundra and peat in these dumps, can

have no more materiality than does the fact that the

mineral in ores is contained in a sheathing or envelope

of quartz, or other substances.

'^When mineral has once been severed from the

land, like other produce of the soil, the character

of the property is changed from realty to personalty,

and an action of replevin can be maintained for its

recovery in that condition. The nature of the prop-

erty is so far changed after its severance from the

soil that it can be the separate subject of taxation

against the owner thereof, although the title to the

land is in another, and it is the proper subject of re-

plevin, even in its raw and uncleaned state, not-

withstanding the adhesion of the earth thereto/^

(Emphasis ours.)

White on Mines and Mining Remedies, par.

567.

See

Forbes vs. Gracey, supra.

So it is with coal. In the case of Lehigh Coal Co. vs.

Wilkes Barre & E. R. R. Co., 187 Pa., 145, where a

culm (coal) bank had been taken by a railroad com-
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pany under a right of eminent domain, and the ques-

tion was as to how the owner of the culm bank should

have his damages assessed, the Supreme Court of

Pennsylvania in holding that the damages should be

measured by the value of the culm as personal property,

said:

^'The only substantial controversy is upon the

manner in which the damages to plaintiff by the

occupation of its culm bank shall be measured. The
culm was personal property. It had been mined

from its original place and though it rested upon

the bank, it was as completely severed as a kiln of

bricks in a brick yard or a pile of pig iron in a

foundry. . . . The learned judge below stated

the rights of the plaintiff very clearly and accurate-

ly in the following language: 'This material (the

coal) had been mined and placed upon the surface

by the plaintiff, and was the personal property of

the latter, although mixed with dirt and slate. The
defendant took it directly and occupied it for a

roadbed, and entirely deprived the plaintiff of its

property therein. It was as much a taking for the

purposes of a roadbed of coal actually mined, as if

there had been no dirt or slate mixed with it; and as

the whole material taken was chiefly valuable for

the coal of which it was in part constituted, we can

see no reason why the plaintiff should not under the

statute, be compensated for the coal as such in its

then state and condition, in place upon the surface,

nor why its quantity, quality and value should not
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be estimated and compensation allowed therefor."

(Emphasis ours.)

The case of Lykens Valley Coal Co., vs. Dock, 62

Pa., 232, 235, is also a strong case in point. There a

lease had been made to mine, carry away and dispose

of coal. The lessee mined coal which remained in the

mines just as it fell from the breast, when he made an

assignment to his creditors. The lessor re-entered, and

when the assignee of the lessee sought to claim the coal

mined, and lying in the bottom of the mine, the lessor

refused to permit him to take it. The assignee brought

trover to recover the coal,—the lower court instructed

the jury as follows:

''Until the coal is mined it remains real estate.

As soon as it is severed it becomes personal prop-

erty though not removed from the runs.

There were many of these runs and generally full

of mined coal which was to be removed from the

lower end, next the gangway and would come down

to the opening by its own weight, the angle of descent

being quite steep. At the time the mining ceased,

they had not reached the open end of the mine with

any of the runs, and it would seem that the coal had

been left in the runs the better to enable the laborers

to mine the remainder. (JVe have no hesitation in

saying that this mined coal in the runs icas personal

property, could have been removed by the tenant,

and passed by the general assignment to Mr. Dock

the assignee, who had the right to remove tt not-

withstanding the re-entry of the landlord, the Ly-



kens Valley Company, provided it could be done

without essentially injuring the mines). . . .
"

In sustaining this instruction the Supreme Court

says:

''There was no error in the court charging that

the mined coal was personal property passing under

the assignment for the benefit of creditors, and sub-

ject to be removed by the assignee, qualified as the

instruction was that this could be done without es-

sentially injuring the mines. . . . The separa-

tion of the coal lying in the runs from the mass of

coal in place, was the result of a large expenditure

of money and labor, in the preparation for mining

and also in the mining of it. It was no longer a

part of the coal in place, but lay in the breasts ready

for transportation!' (Emphasis ours.)

So, too, the attention of the Court is directed to the

case of Green vs. Ashland Iron Co., 62 Pa., 97, 102,

wherein plaintiffs having a mining lease, raised ore

which being unwashed was mixed with the earth leav-

ing it on the bank of the mine. It was held that replevin

would lie for its possession unwashed, notwithstanding

the adhesion of the earth. No question of title to the

realty was raised. The point was made that the soil

containing the ore was a part of the freehold and that

the same would have to be screened and washed before

the coal would be merchantable, and that therefore

replevin would not lie as the coal was not as yet per-
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sonalty, which is the exact position taken by this Court

in the case at bar.

But the Supreme Court of Pennsylvania says:

''The true question. . . . luas upon the title

of the plaintiffs to the ore as a chattel^ and not upon

the title to the mines from which it was or had been

severed. Under these circumstances we perceive no

error in holding that replevin would lie and in

ruling that the right to recover the unwashed ore,

ixas not affected by its being mixed with portions

of the earth that clung to it." (Emphasis ours.)

Here we have coal severed from the bottom of the

mine, but lying in its natural condition covered with

dirt and slate, in the bottom of the mine, still to be

hoisted, to be washed and screened, and yet held to be

personalty. Again, we have coal severed from the

breast of the mine, hoisted to the surface of the coal

bank, lying thereon mixed with dirt and slate, the coal

still to be washed and screened to separate it from the

earth clinging to it, in order to render it merchantable,

yet it is still held to be personalty.

The coal under these two sets of conditions, lying in

the bottom of the coal mine in one instance, and upon

ilic surface of the coal bank in the other, is held to be

personalty following the rule of the Supreme Court

that ''the moment" it becomes detached fn^m the soil in

which it is embedded it is personalty. What distinc-

tion can be pointed out between the mineral bearing



15

gravels and sand in this case torn forcibly and with

much labor from the strata in which it lay, one hundred

and twenty feet below the surface of the ground, and

these coals? Why does not the same rule apply that the

mioment they become detached, the minerals therein be-

come personalty? We fail to see by what process of

logical reasoning any other rule could be held appli-

cable.

If, as the Court seems to indicate in its opinion, the

change from realty to personalty was dependent upon

the removal of these minerals from the surface of the

ground as well as from adhesion to the interior of the

mine, that is readily disposed of by the facts. The

Court evidently lost sight of the evidence that these

mineral bearing sands and gravels had been once ofif

the claim entirely. There is no contradiction of the

fact that they had been taken out of a drift on the dis-

puted premises, through a shaft on the fractional claim

belonging to the defendants, between the ''Roosevelt"

and the "Golden Bull" claims, and then placed upon

the mine in controversy. To this fractional claim,

plaintiffs laid no claim.

If defendants had moved these mineral sands and

gravels a couple of miles away, retained them there for

a day or two, found the facilities inadequate for rocking

and sluicing them, and re-carted them back to the

ground out of which they had originally been taken, in

order to more conveniently rock and sluice them there,

would this Court hold that they were still a part of the
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placer claim in controversy because they were to be

rocked and sluiced on the claim?

If some trees had been uprooted by a trespasser under

the circumstances of this case, conceding the ground

were timber land, and carted away, but the trespasser

finding it less convenient to reduce them to lumber

elsewhere than on the claim from which they had been

uprooted, brought the trees back again, and there left

them while they prepared to cut them into lumber,

would the fact that they had been brought back onto the

ground have any bearing upon their character of per-

sonalty? Would not these trees on the contrary have

been personalty at all times, from the moment of their

uprooting, carrying away and return? There can be no

difference in principle between the uprooting of a tree,

and the removal of mineral bearing sand and gravel

from the soil in which each is embedded.

''When minerals are severed, and become the sub-

ject of manipulation, they are mere personal chat-

tels, like the trees which are severed from the free-

hold, and an action of trover will, therefore, be

maintainable for their recovery in that condition.
'^

Bainbridge on the Laws of Mines & Minerals,

Star page 499 (American Ed. by Dallas,

1H71 ), citing

Grubb vs. Bayard, 2 Wall., Jr. (C. C. 3d Cir-

cuit), 81.
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^'After a mineral has been broken or severed from
the vein or deposit, it is no longer real estate, but

personal property and subject to the rules of law

respecting personal property. This is true, even

if the mineral is not removed from the mine, but

lies at the breasts, having been broken down from
the working face."

Shamers Mining, Mineral and Geological Law,

loo, 7 Ed., P. 32, citing

Crouch vs. Smith, i Md. Ch., 401

;

Riley vs. Boston Water Power Co., 1 1 Cush

(Mass), II.

Indeed if these defendants had removed these sands

and gravels under the circumstances of this case, while

mere casual trespassers on the ground without color of

right, instead of being in the open, peaceable and ad-

verse possession of the ground, they would have been

held to be guilty only of a trespass, but if they had

severed them, let them lie and returned later and re-

moved them, they would have been guilty of larceny,

conclusively showing the personal nature of the mineral

bearing sands and gravels.

In the case of People vs. Williams, 35 CaL, 673, in

holding that an indictment which charged that he ''did

'' unlawfully and feloniously take, steal and carry away
'' from the mining claim of ... 52 pounds of

'' gold bearing quartz rock, the personal property of

" said . . . ," seeking to hold the defendant guilty
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of larceny, the Supreme Court of California, in hold-

ing said indictment defective in that it did not show

whether the rock was a part of a ledge and was broken

off and immediately carried away or having found it

already severed, when he removed it, said:

"From an early period of English jurisprudence

it has been held that in consequence of the stable

and permanent nature of real estate, an injury to it

is not indictable at common law; and it is therefor

not larceny to steal anything adhering to the soil.

Hence it has been held that if a person with a fe-

lonious intent, severs and carries away apples from

a tree, or the tree itself, or growing grasses or grain,

or copper or lead attached to a building, the offense

is only a trespass and not larceny. But if the thing

had been previously severed from the soil, ^whether

by the oivner or by a third person, or even on a pre-

vious occasion by the thief hifnself it has thus be-

come personal property and is the subject of lar-

ceny.^^ (Emphasis ours.)

We must have but imperfectly expressed our conten-

tion in this matter if we have given the Court the

impression that we asserted that no equitable relief can

by injunction pendente lite be obtained in an action of

ejectment. Such would seem to be the understanding

of the Court for the major portion of the opinion in

the case is devoted to an assertion of the right of a liti-

gant to such relief under section 386 of the Alaska Code

of C^vil Procedure. Wc do not contend olhcrwisc.
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But we do contend that the equitable relief asked must

be with reference to the ''subject of the action" which

is in the case at bar the realty involved herein. The

right to such relief must be shown by the complaint

in the first instance, if the injuries asserted are taking

place at that time, or it may be made to appear by affi-

davit thereafter that the defendant is doing, or threat-

ening, or is about to do, or is procuring or suffering

to be done some act in violation of the plaintiff's rights

concerning the ''subject of the action/'

What we contend is that the plaintiffs in this action

in ejectment can not by ancillary relief obtain that

which they have not shown in their complaint they are

entitled to. In other words, that plaintiffs might, by

setting up in their complaint facts showing that the de-

fendants were doing acts concerning the mine in con-

troversy, like the extraction of minerals therefrom, ob-

tain an injunction against any acts looking to any future

extraction of such minerals. Or, if at the time of the

institution of the suit, such acts were not being commit-

ted but afterwards the defendants began to operate the

mine and to extract the minerals therefrom, we do not

dispute the right of the Court upon proper showing, to

restrain by injunction, in its discretion dependent upon

the facts, the future extraction of such minerals, or the

future working of the mine pending the action at law.

Our position is that equitable jurisdiction by way

of injunction must not alone be exercised with refer-

ence to future acts, but must be with reference to future
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acts concerning the subject of the action. And if the

doctrine of Forbes vs. Gracey, is to be followed, then

the minerals theretofore extracted from these premises,

and contained in the dumps, are not the subject of the

action, for they are no longer a part thereof, they are

personalty, not realty. The subject of the action as is

shown by the complaint, is the restoration of the posses-

sion of the disputed realty with damages for the with-

holding of the same. The principle of the cases of

Heinz vs. Rohner, 51 N. Y. S., 427, Goldman vs.

Corn, et al, 97 N. Y. S., 926, and McHenry vs. Jewett,

90 N. Y., 58, held by Judge Gilbert in his opinion not

to be in point, are, we assert, in point in the view we

take of the effect of the severance of these mineral bear-

ing dumps.

It may be true that these cases were cases arising

under section 603 of the New York Code of Civil Pro-

cedure, similar to the first subdivision of the Alaskan

Code, but if as was held in these cases the right to an

injunction pendente lite must be based upon the allega-

tions of the complaint, and could not be shown by affi-

davit containing extraneous matters, how much more

logical is it to hold that an injunction pendente lite may

be granted under subdivision 2 of section 386 of the

Alaskan Code (similar to section 604 of the N. Y.

Code) conccrfiing something which has no connection

with the subject of the action? 1 f wc are to consider the

long line of cases beginning with Forbes vs. Gracey,*

* See our Brief, pp. 23-35.
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the law concerning the doctrine of severed chattels,

the plaintiffs might just as well, in our view, have asked

for an injunction pendente lite to prevent the defend-

ants from removing their personal clothing and effects,

their tools, and cooking utensils from the disputed

ground, or to prevent them from disposing of their

moneys deposited in the banlcs, or invested in personal

property of any kind or character. Therefore as we

have exhaustively argued in our original brief, if these

minerals contained in the dumps are personal prop-

erty belonging to the defendants, who while occupying

the premises, in open, peaceable possession as against

the plaintiffs, in good faith, extracted them from the

body of the mine, there is no remedy known to the law

by which they can be recovered either in specie or in

value, because thereby the title to the land from which

they were taken would be tried in a transitory action.

''There can be no recovery of wood, or ore, or hay

in specie or of its value, in an action of trover where

it has been taken from the land in possession of the

defendant under a claim and color of title in good

faith {Halleek vs. Mixer, i6 CaL, 574; Kimball vs.

Loh77jas, 2^ CaL, 157; P<7^^ vs. Foir/^r, 28 Cal., 610,

S. C. 37 Cal., 107, 109). The title to everything

within the surface lines of a mining claim to the

center of the earth is prima facie in the patentee, if

a patented claim, or if unpatented, in any qualified

locator in actual possession and engaged in mining

thereon; and his claim of ownership of any body of

ore within his lines as against the owner of another
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surface claim must, when asserted, be presumed to

be a claim in good faith. In such a case the question

of title is not incidental, but fundamental, and it can

not be litigated in a personal and transitory action."

Ophir Silver M. Co. vs. Superior Ct,, 147 Cal.,

467. 473-

How, then, can it be said that the plaintiffs would

have a right to enjoin the defendants from "working"

these dumps, when by no possible method, even if the

ultimate outcome of the action be to establish the right

of plaintiffs to the possession of the land in controversy

could plaintiffs hope to obtain the minerals contained

in said dumps? If these minerals belong to the defend-

ants, the court below had no power to restrain the de-

fendants from working on the dumps on the mining

ground so long as such working was not detrimental to

the mine itself or tend to waste therein.

Williams vs. Long, 129 Cal., 229.

The only cases cited by the Court as a basis for

its opinion that equity will restrain the removal of these

''dumps" is Erhnrdt vs. Bonro, 113 V. S., 537, and

United Stales vs. Parrott, I. MacAUister, 271, Fed.

Cases, No. 15,998.

In the case of Erhardt vs. Boaro, the Supreme Court

of the United States docs not decide the point at issue.

No such point was presented or decided there. That

case decides nothing more than that an ancillary suit
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ma}^ be filed contemporaneously with an action at law

to restrain waste pending the determination of title to

the premises in dispute in the action at law.

The case of United States vs. Parrott is in no sense

binding as an authority upon this Court. It cites as

authority the case of Watson vs. Hunter,
5 Johns Ch.,

169, where Chancellor Kent held that an injunction

would not lie as to timber already cut; Winship vs.

Pitts, 3 Paige, 259, 261, w^hich only held in line with

Jesus College vs. Bloom, 3 Atk., 261, that where equity

had jurisdiction for one purpose, it would take an ac-

count of waste ; and Backler vs. Farrow, 2 Hill ( S. C.
)

,

III, where the same proposition is laid down. No
doubt equity having jurisdiction properly for one pur-

pose may take an account of past waste. We do not

take issue with any of these propositions. But they do

not apply to the case at bar.

The Court also cites High on Injunctions, Sec. 731,

Vol. I, but that text writer bases his text entirely upon

the two cases above cited, the early MacAllister case

and the case of Erhardt vs. Boaro.

Inasmuch as United States vs. Parrott cites cases as

authority for its ruling w^hich are authority the other

way, if at all applicable, and Erhardt vs. Boaro not be-

ing at all in point, we most respectfully suggest that this

Court should not by its opinion in the case '^pioneer"

that which is practically judicial legislation of a new

writ, a writ which holds personal property until a con-

tingent writ of execution may issue against solvent
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debtors,—a writ beyond the jurisdiction of any court

to issue and for the issuance of which Congress cer-

tainly has not provided.

Respectfully submitted.

IRA D. ORTON,
ALBERT FINK,
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